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                                          Lecture on 'Drafting Pleading and Conveyance' 
     (Part-7) 
                                            LL.B Semester 5th -Paper V 
 
                                                  By: Dr. Upendra Nath 
                                      (Assist. Professor, Patna Law College) 
 

Hello friends!  

       I hope you all are keeping yourself in good health. 

In our earlier lecture session, we discussed the ‘Second fundamental rules 

as to ‘Pleading’, Now, in our today’s session, in continuation to the 

previous ones, we will be discussing the Third fundamental rules as to 

‘Pleading’, that ought to be practiced in Courts of appropriate 

jurisdiction in India.  

 

3. Facts, Not Evidence : 

 

 The third fundamental rule of pleading has been laid down 

by Order 6, rule 2 of the Code of Civil Procedure.  

 

 It says that every pleading must contain a statement of 

material facts but not the evidence by which they are to be 

proved.  

 

 The material facts on which a party relies are called Facta 

Prabantia, i.e. the facts to be proved , and they should be 

stated in the pleadings.  

 

 The evidence or facts by which Facta Probantia are to be 

proved are called Facts Probantia,-  

 

 they are not to be stated in the pleadings.  

 

 Facta Probantia are not the facts in „issue‟ but  
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 only relevant facts which are slated  to be proved at 

the trial in order to established facts in „issue‟ itself. 

 

 For instance,  

 

in a suit of damages for malicious prosecution the plaintiff  

 

 

 should only allege in the plaint that the defendant 

was actuated by malice in   prosecuting him. 

 

 He must not allege that he had previously given 

evidence against the defendant and the defendant 

had vowed to take revenge.  

 

 The plaintiff is by all means entitled to tender evidence to 

prove this fact.  

 

Similarly, 
 
in a policy of life insurance,  

 

 “the condition that the policy shall be void, if the holder dies 

of his own hand, in the defence’;  

 

 it is not necessary to state that the assured brought 

the pistol a few days before his death and made all 

preparation to kill himself.  

 

 Rather, it would simply be sufficient enough to 

state, in defence, that the assured died of his own 

hand.  
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However, often in some cases-  

 

 where the facts in „issue‟ and relevant facts are so mixed 

up that it becomes very difficult to separate them and  

 In such situation or circumstances,  

 the relevant facts may simply be stated.  

 

For example,  

 

 where custom is based on village administration paper, which 

is the basis of claim and its sole proof.  

 

 In such cases the available  „documentary 

record‟ ought  to be pleaded.  

 

For instance,  
 

 in the State of Punjab,  

 

 Rewaje Aam (customs) are contained by „the 

Manual of Customary Law’ which records 

customs, 

 

  are only evidence and it is Not Necessary 

to refer to them in plaints.  

 

(4) Concise Form with Precision and Certainty: 

 

 It constitutes the fourth fundamental rule of pleading 

whereby it warrants that all the requisite material facts-  

 

 must be stated in a summary form, succinctly and 

in a strict chronological order as well.  

 



4 
 

 All the unnecessary allegations and their details 

should be omitted in order to attain brevity, 

unambiguity and precision in pleadings. 

 

 A party cannot be allowed to keep his option 

open until the trial and adduce such evidence as 

seems convenient and handy to serve his legal 

interest against the opposite party at the trial    

 

 Invariably, Pleading  

 

 should NOT be considered as an 

appropriate place for fine writing.  

   

 Rather, it only requires assertion of hard 

facts.  

 

 As such, it would be desirable 

 

 to go straight to the point and  

 state facts, boldly, clearly and concisely and  

 to avoid  

 all paraphrasing and  

 all circumlocutions (i.e. the use of many 

words where fewer would do, especially in 

a deliberate attempt to be vague or 

evasive). 

 

 As far as possible an active voice should be 

preferred to passive in pleading.  
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 The same person or thing should be called by the 

same name throughout the pleading.  

 

 The pleading shall have to be  

 

 divided into paragraph, and sub-

paragraph 

 

 Each allegations should be contained in separate 

paragraph and  

  

 numbered consecutively.  

 Dates, sums and numbers shall be 

expressed in figures as well in words,  

 

 And even though the pleading should be concise, it should 

neither be obscure nor left to be inferred from vague and 

ambiguous expressions.  

 

 Rather, it ought being both concise vis-à-vis 

precise as well.  

 

 The parties cannot change the case and get the 

relief.  

  

 In this respect it is worth to mention that Rule 3 of the 
Code specifically provide  

 

 that the standard format of the form in its 

Appendix A should be used where they are 

applicable; and where not,- forms of like 

character can also be used for the purposes. 
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Friends, we have already discussed that the unnecessary 

facts should be omitted from the pleadings. Now for proper 

understanding of the concept, let us summarize them as 

hereunder:-.  

 

 The following details should not be pleaded in a 

pleading 

 

(1)   Matters of law,  

(2)   Matters of evidence,  

(3)   Matters not alleged in the opponent‟s pleading,  

(4)   Matters presumed by law,  

(5)  The performance of condition precedent,  

(6)   The words of documents, 

     (7)   Matters affecting cost only,  

(8)   Matters not material to the case,  

(9)   The defendant need not plead to the prayer of the  

        plaintiff,  

(10) The defendant need not plead to the damages   

       claimed or their amount.  

 

 Invariably, it would be worth mentioning that a good 

pleader should bear in mind the following points in 

relation to a pleading:  

 

(1) Describe the names and places accurately and 

  

 spell them correctly and  

 adopt the same spelling throughout. 

 

(2)  One should always avoid the use of pronouns 

as „He‟, „She‟, „This‟, or „That‟.  
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 the plaintiff or the defendant should not 

be addressed by their names at some 

place and at some place by the word 

“Plaintiff‟ and “defendant‟,  

 

 Rather, it would be appropriate to call 

them throughout your pleading by the 

expression “the plaintiff‟ and “the 

defendant‟ as the case may be.  

 

 However, where one has to distinguish 

between two or more plaintiff or 

defendant; then it would be 

appropriate to call them simply in 

your pleading as ”the plaintiff  

Ramashankar‟ or “the defendant-

Hariharan‟ as the case may be. 

 

(3) A lawyer-  

 

 should allege all facts boldly and 

plainly.  

 should use the language of the 

document or the act itself; and  

 SHOULD NOT INVENT HIS OWN 

LANGUAGE howsoever correct it may 

be, for e.g.  

 

  „of a policy becomes void in case‟, 

 

 “the assured shall die of his own 

hand”. 
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 Now, in this case while 

drafting the pleading 

instead- 

 

 “the assured killed himself” or he 

committed suicide,” - 

 

 plead that “the assured died 

of his own hand.” 

 

(4) It is further required that a lawyer- 

 

 should also avoid ifs and buts.  

 

 As far as possible should also avoid 

complex sentences.  

 

 Facts should not be repeated.  

 Pleading should be divided into separate 

paragraphs and as far as possible only one 
fact should be contained by one paragraph 

embodying all necessary particulars in the 
pleading.  

 

 

(TO BE CONTINUED ………)  


